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The Sick Leave and Parental Leave (Covid-19) Bill 2020 – A ‘Charter for Absence’. 
 
Introduction 
 
On 16.11.20, the Department of Enterprise, Trade and Employment has launched a public 
consultation process inviting views on how such a possible statutory sick pay framework 
would work. The Tánaiste and Minister for Enterprise, Trade and Employment Leo Varadkar 
is committed to introducing a statutory sick pay scheme that works for employees and 
employers as quickly as possible. 
 
This consultation has been preceded by the introduction of the Sick Leave and Parental Leave 
(Covid-19) Bill 2020 by the Labour Party to provide a legal entitlement to paid time off from 
work for workers when they are ill. In Ireland there are no laws mandating sick leave other 
than where employers offer it voluntarily or under a collective bargaining agreement or ERO 
/ SEO. Each employer can decide its own policy on sick leave, but it must provide its 
employees with written information about its sick leave policy. 
 
An employee can apply for illness benefit from the Department of Employment Affairs and 
Social Protection, payable at a maximum weekly rate of €203. If the employer chooses to 
provide sick pay at a higher rate, the employee may be asked to sign over any illness benefit 
payment to the employer for as long as the sick pay continues. The employee will suffer no 
net loss of income. If the employer does not provide sick pay, then the employee will just 
receive the social welfare payment. 
 
The State is continuing to provide support through the enhanced Covid-19 illness benefit of 
€350 per week. Furthermore, in Budget 2021, the Government has announced a reduction 
in the number of waiting days for regular illness benefit from 6 days to 3 days. As a result, 
workers can qualify for illness benefit on day 4 of their illness. The Illness Benefit scheme was 
temporarily enhanced to €350 per week to deal with the Covid-19 pandemic. There are no 
waiting days associated with the enhanced illness benefit and is made for a maximum of 2 
weeks where a person is a probable source of infection of Covid-19 and up to 10 weeks where 
a person has been diagnosed with Covid-19.   
 
Proponents of the Bill argue that for many workers, particularly those in unorganised and 
precarious employment, they are at risk of suffering financially – and in some cases even of 
losing their job – if they become sick. At a time when Covid-19 is endemic and when persons 
who are possible sources of infection are called upon to restrict their movements, it is argued 
the current rules act as a disincentive for workers to comply with public health guidelines. 
 
The Bill also provides for an extension of force majeure leave, under the Parental Leave Act 
1998. 
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Having reviewed the Bill, Stratis is of the view that as drafted it is an ‘Charter for Absence’ 
and is being advanced as a populist measure, without any regard for its impact on absence 
levels, on employment, the cost of employment or the capacity of an employer, including 
SME’s to fund such payments. We also remain concerned that the bill is a forerunner to a 
permanent move to statutory sick pay given that it does not contain any ‘sunset’ provision 
that it shall cease to have effect after a period or when we ultimately emerge from Covid-19. 
 
Progress of the Bill 
 
Following an amendment proposal by the Government on the 23.09.20, the Bill will now be 
scheduled for a second reading in 6 months. This is to allow for the consultation announced 
process announced on 16.11.20 by the Minister for Enterprise, Trade and Employment and 
with unions and employers.  
 
Key Provisions – Sick Pay 
 
The Bill provides that after four weeks’ service, an employee will be entitled to sick pay for a 
continuous period of six weeks, or 30 days in total in any period of 12 months, for any day(s) 
that he or she is incapable of working as a result of illness or injury. So after just 4 weeks 
service an employee could receive multiple periods of sick leave in the form of: 

• Multiple incidences of 6 weeks absence OR 
• 30 individual days of absence in a 12-month period. 

 
Sick pay will be paid at the same rate as annual leave (i.e. at the employee’s normal weekly 
rate of pay (or at a rate which is proportionate to the normal weekly rate of pay), as 
determined in accordance with Section 20 of the Organisation of Working Time Act of 1997). 
There is no waiting period set out in the Bill, so employees would be entitled to sick pay from 
the first day of illness or injury. It will not be possible to contract out of the above entitlements 
(other than by way of a collective agreement or registered employment agreement). 
 
The Bill provides for referral of disputes to the WRC / Labour Court who shall (a) declare that 
the complaint was or was not well founded, (b) require the employer to comply with the 
relevant provision, or (c) require the employer to pay to the employee compensation of such 
amount (if any) as is just and equitable having regard to all the circumstances, but not 
exceeding 2 years remuneration in respect of the employee’s employment. 
 
Key Provisions – Additional Force Majeure Leave 
 
The Bill also proposes to extend the right to receive paid force majeure leave to 
circumstances where, as a result of Covid-19 measures introduced by the Government, a child 
of whom the specified employee is the parent or adoptive parent and who is enrolled at that 
school or service and would otherwise be attending it a school or pre-school service is closed 
or a child cannot attend their school or pre-school service. In these circumstances, a specified 
employee would be entitled to paid force majeure leave for an employee whose child is 
impacted for as long as the child is unable to attend the school or pre-school service and the 
presence of the employee is required at his or her home in order to care for that child.  
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Issues Arising 
 
1. The Bill provides for payment of sick pay from Day 1 without any obligations on an 

employee when in the majority of cases where sick pay schemes are provided via 
collective agreements with Unions or on a voluntary basis by employers, payment is only 
provided after the first three days. 
 

2. It imposes no obligations on an employee other than to have 4 weeks service and does 
not allow for any differentiation of entitlement to be based on service. For example, as 
drafted, a person could work for 4 weeks with Employer A and get 6 weeks’ sick pay and 
then work 4 weeks with another employer and still get 6 weeks’ sick pay. 
 

3. It offers no discretion to an employer on payment provision based on the employee’s 
previous absence history and takes no account of the origins or the nature of the absence 
e.g. due to work-related injury, car accident, high risk pursuits etc. Equally, it does not 
enable an employer to control sick pay costs or suspend an employee from the scheme 
for excessive absence. 
 

4. The Bill contains no stipulation concerning medical certification, reporting of absences 
nor does it in any way integrate with social welfare. The obligation rests with the 
employer to pay and there is no obligation on the employee to recoup social welfare. It 
is unclear whether the Government or the employee will reimburse the employer for any 
illness benefit due. 
 

5. The Bill also refers to “any day or days” that the Employee is “incapable of work” which 
confers an obligation on an employer that is wider than the days they normally work with 
that employer and in theory could create the potential for double payments. 
 

6. It will impose significant replacement costs on businesses, including SME’s where they 
must pay people who are absent and those that are rostered in to replace them. 
 

7. It allows for a complaint of non-payment to be pursued to the WRC / Labour Court with 
awards ‘not exceeding 2 years remuneration’ which is wholly disproportionate. 
 

8. It takes no account of an Employer’s ability to pay sick pay and is significantly at variance 
with practice in the UK and Northern Ireland. 
 

9. The Bill proposes as an extraordinary measure the introduction of unlimited leave on 
grounds of force majeure where a child is unable to attend the school or pre-school 
service as a result of Covid-19 so long as the presence of the employee is required at 
their home to care for the child. 

 
Assessment 
 
1. Whilst recognising the strain which the Covid-19 pandemic has placed on workers, 

employers and all citizens, it is a real concern that the Bill appears to be informed more 
by ‘populism’ rather than by 'evidence'. The proposed six weeks’ duration ( or 30 
individual days ) of the sick pay feature is entirely unrealistic considering the significant 
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strain which Covid-19 is placing on many employers, particularly for SME’s whose 
businesses are at serious risk. 
 

2. The introduction of a universally applicable sick pay scheme in the current economic 
circumstances is unsustainable. Whilst about 50% of employers who operate voluntary 
sick pay provisions give full pay, the Bill will create a significant additional cost burden, 
which will be outside the control of the employer to manage. This could trigger 
additional closures and redundancies amongst SMEs and in vulnerable sectors, many of 
whom will also be severely impacted by Brexit.  
 

3. We estimate that national coverage of sick-pay schemes for the private sector workforce 
is between 50% and 60%. The introduction of statutory sick pay would involve a major 
change in employment law, placing the issue firmly in the employment rights agenda 
and would force all employers to reassess their sick pay policies. It will likely lead to 
employers having to eliminate or reduce their current sick pay scheme benefits where 
these are being paid and implement cost cutting measures to cover any additional cost, 
giving rise to potentially difficult ER issues. 
 

4. The Bill passes the full responsibility and payment liability from the State to the Employer. 
Whilst some private sector employers already provide for some level of contractual sick 
pay in their sick leave policies, for those that don’t, this Bill, if passed will result in a 
potentially significant increase to employment costs and at the worst possible time for 
most of them as they struggle to remain viable at all. The additional costs for employers 
would be compounded by their having to pay an employee sick pay for an extensive 
period and by having to also pay the replacement costs of temporary cover of that person 
and where this could happen without notice.  
 

5. The Bill fails to recognise that many employers are already coping with maintaining 
operations with a reduced workforce due to the requirement for employees to adhere to 
onerous but necessary public health advice. The Bill will add to these difficulties if the 
measure proceeds. 
 

6. Covid-19 is already requiring many organisations to re-evaluate their resourcing and 
work organisation models and to consider significant changes to their ways of working 
which will have implications for hours of work, roles, and responsibilities etc. For smaller 
employers who currently have no sick pay cost, this new cost burden will be a tax on jobs 
and will have most effect on these smaller, more vulnerable employers, operating in low-
margin businesses, who are already worst affected by Covid and the economic crisis. The 
consequences of an additional tax on jobs will be to reduce investment and inhibit 
decisions on recruitment. 
 

7. In its 2019, ‘Costs of Doing Business’ report, the National Competitiveness Council found 
that for most Irish sectors, labour costs (2017 data) were already greater than, or equal 
to, the UK. 
 

8. Domestically, there are several schemes in place in sectors covered by ERO’s/ SEO’s in 
sectors such as contract cleaning, security, and in construction that have been negotiated 
by Employers and Trade Unions over many decades. These contain important elements 
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of scheme design which are notably absent from the current Bill including, but not limited 
to: 

• No payment for the first three days of any absence. 
• Clear notification provisions by the employee to the employer. 
• Medical certification to be submitted on the 3rd day of illness. 
• Requirement for cooperation with any medical assessment needed by the 

employer. 
• Benefits are only payable based on medical certification. 
• Specification of employment being at risk where there is abuse of the scheme. 
• Specification of a range of exclusions from benefit cover. 

 
9. About two thirds of private sector employers who have sick pay schemes have a minimum 

period of service required for sick payment. About two thirds of this number provide for 
a minimum service period of 6 months and a third provide for a minimum service of 12 
months for eligibility and often this will include a probationary period. In contrast, the Bill 
imposes only a 4 weeks service requirement on the employee and does not differentiate 
for entitlement based on service. 
 

10. A critical role in any system of statutory sick pay is that performed by the medical 
profession which is key to ensuring employees get back to fitness and work as soon as 
feasible.  In the private sector some 70% of schemes require the submission of medical 
certification after the 3rd day of absence and thereafter certification is required on a 
weekly basis. Even under civil service rules, medical certificates must, in all cases of 
continuous sick leave of three days or more, be provided. The Bill fails to recognise the 
importance of an occupational assessment mechanism to support GPs and employers to 
refer patients and get reports to deliberate outcomes and guide interventions at an 
earlier stage. All too often, employers are concerned that a ‘light touch’ is taken by the 
medical profession to how certification of an absence is initially provided. At present the 
structure for occupational health diagnosis and reintegration in Ireland is weak, and the 
costs associated with its use (carried by employers) remains unacceptably high.  
 

11. In relation to the proposed extension of ‘force majeure’ leave, it is our experience that 
employers and employees work closely together to find practical solutions where there 
are situations to deal the child care issues arising due to Covid-19. Further parental leave 
measures have recently been extended to 26 weeks from 1 September 2020, which 
allows parents take care of their children should they be sent home from school.  
 

12. Currently, the maximum force majeure leave is 3 days in 12 consecutive months or 5 days 
in 36 consecutive months. The Bill contains an ‘open ended’ extension of force majeure 
leave, which by its nature is taken without notice. To allow that an employee could leave, 
without notice, and be paid for an unspecified period, is simply unworkable. 
 

13. For the public sector, the number of days lost to sick leave in 2018 showed a need for 
improvement to reduce the impact of the Public Sector Sick Leave Scheme on the 
Exchequer. The rate of sick leave remained high at 4.2% and compared unfavourably to 
the private sector which is thought to be in a range of 2.5%-3.0%. The number of days 
lost to sick leave per FTE in the public service was 9.2 days whilst the civil service average 
of days lost was 10 or an absence rate of 4.4%. Overall, the total cost of sick leave was 
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estimated at €381.5 million. It is reasonable to assume that given the toll on many 
frontline workers, as part of the response to Covid-19, that these costs will have 
deteriorated further. The implications therefore for the Government as employer, arising 
from the Bill, will therefore require scrutiny. 
 

14. Given the regulatory changes envisaged by the Bill, it needs to be subject to an 
independent ‘regulatory impact analysis’ to assess the impact on employment costs, jobs 
and competitiveness.  

 
Conclusion 
 
Whilst the Bill may be well intentioned to address the needs of workers during the Covid-19 
pandemic, it is unworkable and will only serve to impose additional and unsustainable 
burdens on employers at a time of peak uncertainty, when for many their very survival is at 
stake due to Covid-19 and the anticipated effects of Brexit which still have to be navigated. 
Consideration of increasing employers’ cost in relation to a system of statutory sick pay will 
inevitably lead to employers reducing employment costs in other ways, as they are not in a 
position to absorb these costs on employment or to increase prices of goods or services 
provided. Employers in Ireland because of Covid-19 are already being forced to use a range 
of cost cutting mechanisms to reduce payroll costs.  
 
As part of any debate on the merits of ‘statutory sick pay’, the priority for integrated structures 
and support for those out of work due to illness to get back to work needs careful 
consideration, along with an examination of how the level and costs of absenteeism can be 
reduced. These issues are central considerations when striking the right balance about the 
role of the social insurance fund, contribution and taxation rates and benefits payable along 
with the impact on employment costs.  
 
It may be that the Governments consultation process, will be more successful in framing the 
key issues and in striking the right balance, however, Irish business remains highly sensitive 
to increases in employment costs. We need to help employers to reduce these costs, so that 
through the economic recovery to come they can sustain and create jobs so that we can 
hasten the return to much needed investment and growth.  This must be our concerted focus. 
 
If you would like to talk to us about any of the above issues, please get in touch with me 
at brendan.mcginty@stratis.ie or any one of our Partners. 
  
Brendan McGinty  
Managing Partner 
Stratis Consulting 
‘Leading People Strategies’  
E: brendan.mcginty@stratis.ie 
T:  +353 (0) 1 2166302       
M: +353 (0) 87 2433038 
W: www.stratis.ie       Twitter: @Stratisconsult     LinkedIn: Follow us here 
 
Disclaimer: The information in this article is for practical guidance only and does not constitute legal or specific 
case advice.  The answers to specific situations will vary depending on the circumstances of each case. This is not 
a substitute for specific professional advice relevant to individual circumstances facing your business. 

 


